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N this: cauſe; 1 Mis a 1 ing tbe effect if an 
award or: decrect-arbitral, : pronounced © in Falland, your 

, - Lordſhips,; upon conſidering informations on each ſide, were 

. opinion,” that it would be proper to Have ſomething aathentic 2 

upon Dutch law.; and therefore, before; giving judgment, your OS _ 

6 were pleaſed, on the goth bene 1773, to pro- Nor, 30. Br | 

| a © Nan E le following interlocutor: On report of the Lord Gar- 77 7 22 1 68 . 4 0 

e detſton,, the Lords remit ce his Lordſhip to call the parties, 

e "m and, at his fight, to make up a ſlate gf the caſe, and to procure 
1 05 opinions from ſuch lawyers in Holland as they ſhall think =” 
per, what is the law of Holland in this cafe.“ 

0 N uence. of this interlocutor a cafe, was draun up, "ng 

d of by the Lord Ordinary, authenticated by the agents for 
he respective parties, and tranſmitted o Rotterdam by Sir Wil- 
iam Forbes, james Hunter and Company, : to Mr Livingſton, | 
ir, correſpondent . there, | who procied the opinion of three 
ch counſellors ; and the Lord Ordinary Having appointed the 
3 princed and put 
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| pretty ky Fa the ſame wn a Tenrence of an een pr ogy ſo 0 

it would ſeem little ſecurity againſt repeated litigation, is obtain- 

ed there by a reference; yet certain regulations are there laid 

down, by which awards may be more effectual for ang che ; 
good purpoſes intended by them. 

In the fir place, your Laie will ſee from this opinion, that 
when the parties in a ſubmiſſion renounce all title to reduction, 
or relief, as is done in the ſubmiſſion, upon which the award now 
in queſtion proceeds though it ſeems theſe words, however plain, 
and however ſtrong, are not legally underſtood to bar reduction 
yet they have this effect, that although reduction may be compe- 
tent, execution upon the award, in che mean time, will not be 
ſtopped : For the counſellors ſet forth, © That the effect of this 
*© covenant, in fubmiſſions, confiſteth” therein, that the award 
may be laid into execution proviſionally, under bail, and that 
the ſucrumbent being inclined to come into reduction of ſuch 
award, can only petition for a dur (or writ) of reduction, 


— 


* e the Ha of inhibition.“ And this is afterwards ex- 


- plained as follows: The party, in the mean time, and whillt 
the cauſe, in caſe of reduction, is depending, may lay the a- 
< ward into execution proviſionally, under bail, that he thall re- 

turn all and whatever ſhall» be decreed by che ſenten 
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ali be palled, in caſe of reduction, ro | hay 2 been aid 7 hol 


„% much, by the impetrant of the writ.” 
And therefore, ſuppoling a reduction were ſtill emipotene in 


4 "his caſe, the denden ve at ar be N N : to pay wr OP 


down to the purſuer, the fu 
upon his finding bail to reti what ſhould: oome out to haye| 
paid too much, upon an inveſtigation into the merits of the 
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And indeed, were it a e, that the purſuer is of a diſpoſition e 1 7 ut | 


ingly averſe to wrangling, he would have no difficulty to agree to 


take his money, with that condition, as he is not in ay af wn ap- 1 | x 1 a 1 
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. . and alſo the action of reduction, they w 
e "any and not allow any examination into The merits of the 
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able arbiters, mutually choſen by him and them; for it is intreat- 
ed, that your Lordſhips will conſider, that all chan allegations of 
injuſtice made by the defenders, are only the bold averments of one 
party, anxious at all events to involve the other in a tedious alter- 


; cation, and that the purſuer can refute them before your Lord- 


hips, or any where elſe, as he did before the arbiters, although 


indeed that would require an immenſe production of books and 


other vouchers. 
But the purſuer being of „ and by n no means 


willing to enter into a conteſt with Mr Gilbert Maſon, the acting 
executor, with the differences between hom and the purſuer it 


would be impertinent to trouble your Lordſhips; and being hum- 


bly confident, that he has a _ to obtain judgment upon this 
award, unclogged with any have on his part, he muſt beg 
leave to inſiſt for ſuch judgment, that he may at laſt have a final 


deliverance from all diſputes with the defenders, whoſe confti- 
tuent, the late Mr James Crawfurd, whatever they may pretend, 


did by no means conſider the obligations in conſequence of their 


tranſactions, to lie won: the purſuer's 8 ide, more than upon his 
own... 

For your 1 will be pleaſed to attend to the fecond query, 
n is in theſe words: Suppoſe, in this caſe, that the purſuer 
„ had carried his action upon chis award, and demanded execu- 


tion before the courts of law of Holland, would they admit the 
19 1 Ples of enorm leſion, or glaring injuſtice ? or, Would they granc 


* execution, without allowing any examination into the merits of 


« the queſtion between the parties? 


And the opinion of rhe counſellors upon it is as olds : * And 
eding to anſwer the ſecond query, we the ſubſcribed 


r noold;; only remark, that from what hath been faid, floweth 
3 -* forth, un in ſuppoſition, that the purſuer had carried his 
N action upon the award in queſtion, and demanded execution 5 
. betore che courts of law in Holland, they would grant the ſame; 


in regard ro the plea of enorm lgſion, or glaring injuſtice, 
not admit the 


ftion between the parties, if the reducent had omitted, (as bs 


ow} wa ic ſeems to be the caſe here), to petition. for relief of the ſubumit. 


% and of the lapſe of time: He would be repelled a one 
of . 8 . \ | 
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be practice of Holland, in bus itaiing 5 right of inſiſting 


hold of one part of that la and reject the other. 
Holland is to be the rule, they muſt take it entire as it really ſtands, 
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for reduction of a decreet arbitral, is laid down by Voet in his 


Commentary on the Pandects, lib. . i 8. 4 25. Haft annum, 


uli reformat :onis," ita et reductionis petendæ licentia uſa denegata; n 
impetruta fuer adverſus en Compare. e e ene N 605 
Ai indulgeri ſuadentibus.,” : nl Mint M i inn 

Indeed, if the principle of preſcription is in any: caſe ftetaby, 
it is moſt peculiarly ſo, when it ſecures the decrees of arbiters, of 

Judges amicably choſen by parties themſelves. | Nothing furely is 


more to be wiſhed, than a ſpeedy preſeription of the power of 


harraſſing our neighbous, by ng inn; and e 


on contention in various mode. Nn 


Were this cauſe to be decided by che Jae) of Seated, or by the 


een principles of law, it is clear, that the defenders could not 


be heard upon alledged iniquity in the decree of arbiters choſen by 
mutual conſent of them and the purſuer. By reſorting to the law 
of Holland, they have obtained conſiderable delay; but although 


it comes out, that, by that law, iniquity may be made the foun- 
dation of reducing a decreet- arbitral, it alſo comes out, that, by 
the ſame law, ſuch plea cannot be received after a certain time. 


The defenders then are barred from their reduction by the law of 
Holland upon which they reſt; for they will not be allowed to lay 


and not imagine that they are to have ſo unreaſonable an advan- 


tage, as that your Lordſhips ſhould adopt the law of Holland, o 
far as it is favourable to them, and diſregard it ſo far as it is un- 
favourable, when it is only oy Song _ two n ob it ee . 
that it is tolerably rational. 


The only thing chat the purſuer foes tho he dees can poſ- 


Gibly urge here is, a plea, that, as they ated for the children of 
Mr Crawfurd, ſome of whom are minors, there ſhould be a 


er latitude allowed on that account: But this plea, if urged, will, 


it is hoped, appear to your Lordſhips of no avail; for if there had 
been ſuch an exception, 3t is reaſonable to ſuppoſe, that it wWwould 
have been · mentioned in the opinion of the Dutch counſellors, or 5 4 


that? it would ine RE] in erg wenden of: which 18 the caſe. Aud - 
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Four n wilt be enfble, that fuck | an Apen a old be 
exceedingl improper, as it would, upon many occaſions, deprive 
minors of the benefit of arbitration as no body would chuſe to 
enter into a ſubmiſſion where they were concerned, if, in ſuch ca- 
i, matters might be kept open for reduction for many years. The 
award in queſtion was pronounced fo long ago as the 12th of May 
1769; but there never was any objection. made to it tilt the 12th 
November 1772, a conſiderable time after the purſuer had brought 
his action into this Court; and after the defenders had been dri- 
ven from a moſt extuntviious defene, that Mr Gibſon,. who acted 
for them in Ho had hot powirs to enter into the ſubmiſ- 
bro 
as: there can be no doubt; that tie defenders ave obliged, at a- 
ny rate, to pay to the purſuer direciy the ſum awarded, upon bail 
for repayment, ſo far as the awardſhall be found to be unjuſt, the 
purſuer imagines, that although your Lordſhips ſhould find a re- 
duction {till competent, the defendirs will not be very ready to 
give farther trouble ſub. periculs of full coſts : But he is humbly 
hopeful, that your Lordſhips will fnd the defenderg barred from 
reduction; and will thetefore * in terms of the libel. 


| JAMES BOSWELL 
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